STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
VI NCENT ROBERT FUGETT, SR,
Petitioner,
Case No. 05-4037

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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AMENDED RECOVMENDED CORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
formal hearing in this proceeding on April 25, 2006, in
St. Petersburg, Florida, on behalf of the Division of
Adm ni strative Hearings (DOAH). The ALJ conducted the hearing
by tel ephone conference from Tal | ahassee, Florida. Petitioner,
his wi tness, counsel for Respondent, and the court reporter
attended the hearing in St. Petersburg.

APPEARANCES

For Petitioner: Vincent Robert Fugett, Sr., pro se
166 First Avenue, North
St. Petersburg, Florida 33704

For Respondent: Angelique Knox, Esquire
Departnment of Financial Services
612 Larson Buil di ng
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333



STATEMENT OF THE | SSUE

The issue presented is whether Respondent shoul d deny
Petitioner's application for licensure as a resident life
i nsurance agent, including variable annuity and health
i nsur ance.

PRELI M NARY STATEMENT

Petitioner submtted a |license application to Respondent on
May 2, 2005. On Septenber 22, 2005, Respondent notified
Petitioner that Respondent proposed to deny the |icense
application. Petitioner tinmely requested a formal hearing, and
Respondent referred the matter to DOAH to conduct the hearing.

At the hearing, Petitioner testified in his own behalf,
presented the testinony of one wi tness, and submtted seven
exhibits for admi ssion into evidence. Respondent called no
W t nesses, but submtted six exhibits for adm ssion into
evi dence.

The identity of the wi tnesses and exhibits and the rulings
regardi ng each are reported in the one-volune Transcript of the
hearing filed with DOAH on May 1, 2006. Respondent filed its
Proposed Recommended Orders (PRGs) on May 12, 2006. Petitioner
did not submt a PRO

FI NDI NGS OF FACT

1. Respondent is the state agency responsible for

Iicensing insurance agents in the state pursuant to Chapter 626,



Florida Statutes (2004). On May 2, 2005, Respondent received
Petitioner's application to be licensed as a resident life,
vari able annuity, and health agent (insurance agent).

2. On Septenber 22, 2005, Respondent issued a Notice of
Denial to Petitioner. Respondent based the denial on several
grounds that may be divided into three parts

3. The first part is based on Petitioner's prior crimnal
history. 1In relevant part, the Notice of Denial denies the
application because Petitioner pled guilty to two crines
al | egedl y puni shabl e by inprisonnent of one year or nore.

4. The Notice of Denial further states that the crines
were crines of noral turpitude and that Subsection 626.611(14),
Florida Statutes (2004), nakes denial of the application
conmpul sory. Even if the crinme were not one of noral turpitude,
the Notice of Denial states that the guilty pleas provide a
di scretionary ground to deny the application pursuant to
Subsection 626.621(8), Florida Statutes (2004).

5. The second part of the grounds for denial is also
conpul sory. The second part of the grounds may be fairly
sunmari zed as alleging a lack of fitness or trustworthiness to
engage in the business of insurance within the nmeani ng of
Subsections 626.611(7), 626.785(1), and 626.831(1), Florida

Statutes (2004).



6. The second part of the grounds for denial is a
tautol ogy of the crimnal offenses. The Notice of Denial states
that Petitioner |acks one or nore qualifications for the license
because of the crimnal convictions.

7. The third part of the grounds for denial relates to
wai ting periods. The Notice of Denial states that Florida
Adm ni strative Code Rule 69B-211.042(9)(a) requires Petitioner
to wait a longer period of tine before applying for a license as
an insurance agent due to the nultiple crimnal offenses.

8. The remmining findings of fact address the factua
suffici ency of the second part of the grounds for denial. The
conclusions of law, in relevant part, address the |ega
sufficiency of the first and third parts of the grounds for
deni al .

9. The crimnal record of Petitioner is undisputed. On
Cctober 17, 1986, the Circuit Court of Broward County, Florida,
adj udged Petitioner guilty of the felony of possession of
cannabi s, withheld adjudication of guilt pertaining to a felony
charge of possession of cocaine, and sentenced Petitioner to two
years' probation. Petitioner satisfactorily conpleted his
pr obati on.

10. On January 13, 2005, Petitioner entered a plea of
guilty to a felony charge of willful and malicious danage to

real or personal property. The court w thheld adjudication of



guilt, inposed fines and costs of $450, required restitution in
an anmount of at |east $1,000 and not nore than $2,500, and
pl aced Petitioner on probation for two years

11. Petitioner's son had run away fromhone. Petitioner
had information that his son was residing in the residence for
whi ch Petitioner was charged with property damage. Petitioner
was attenpting to |ocate his son and bring hi mhone.

12. Petitioner did not satisfactorily conplete probation.
Petitioner changed residences wi thout prior notice to his
probation officer

13. Petitioner testified that he undertook every
reasonable effort to notify his probation officer before noving.
The trier of fact finds the testinony concerning Petitioner's
notice to the probation officer to be credible and persuasive.

14. The probation officer had constructive know edge of
t he new residence. The nove caused no harmto the state or the
public.

CONCLUSI ONS OF LAW

15. Respondent |acks statutory authority to deny
Petitioner's |license application. The application was approved
on August 1, 2005, by operation of Subsection 120.60(1), Florida
Statutes (2004).

16. Respondent did not deny the application within 90 days

of May 2, 2005, when Petitioner submtted the application.



Respondent purported to deny the application on Septenber 22,
2005. If Respondent were to issue a final order inconsistent
wth the statute, Respondent's final order nay be subject to
remand upon tinely appeal by Petitioner. 8 120.68(7)(e)l., Fla.

Stat. (2005); Florida Acadeny of Cosnetic Surgery, Inc. v. State

of Florida, Departnent of Health, Board of Medicine, 771 So. 2d

602 (Fla. 1st DCA 2000).

17. Petitioner submtted his application on May 2, 2005.
Respondent issued the proposed denial on Septenber 22, 2005.

18. No evidence of record shows that the application was
i nconpl et e when Respondent received it. No evidence of record
shows that Petitioner voluntarily waived or extended the 90-day
statutory tinme limt. No evidence of record shows that
Respondent provided oral notice of intent to deny the |icense
application within the 90-day statutory tinme limt. Conpare

Departnent of Transportation v. Calusa Trace Devel opnent

Corporation, Inc., 571 So. 2d 543 (Fla. 4th DCA 1990); Summer V.

Depart nent of Professional Regul ation, 555 So. 2d 919 (Fla. 1st

DCA 1990).

19. An adm nistrative agency organi zed under the executive
branch of governnent, including Respondent, cannot interpret a
statute in a manner that anends, nodifies, enlarges, or
contravenes the statute. § 120.58(1), Fla. Stat. (2005).

Agency action that interprets a statute in such a manner risks



violation of the separation of powers clause. Art. 2, 8 3, Fla.
Const.; Ch. 20, Fla. Stat. (2005).

20. The statutory tinme [imt nmay not be interpreted as
del egating the right to exercise unbridled discretion in
applying the law. The non-del egati on doctrine requires the
| egislature to provide standards and guidelines in an enact nent
that are ascertainable by reference to the terns of the

enactment. Bush v. Schiavo, 885 So. 2d 321 (Fla. 2004); B.H. v.

State, 645 So. 2d 987, 992-994 (Fla. 1994); Askew v. Cross Key

Wat erways, 372 So. 2d 913, 925 (Fla. 1978).

21. |If Respondent were to have statutory authority to deny
t he application, DOAH woul d have jurisdiction over the parties
and subject matter in this proceeding. 88 120.569 and
120.57(1), Fla. Stat. (2002). DOAH provided the parties with
adequat e notice of the formal hearing.

22. Petitioner bears the ultinate burden of proving

entitlenent to a license. Florida Departnent of Transportation

v. J.WC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

Petitioner nust show by a preponderance of the evidence that the
grounds stated in the Notice of Denial are factually and legally
insufficient to deny the license application.

23. Petitioner satisfied his burden of proof concerning
the second part of the grounds for denial. Petitioner showed by

a preponderance of the evidence that he does not |ack one or



nore of the qualifications for licensure; and that he has not
failed to denponstrate the necessary fitness and trustworthiness
to engage in the business of insurance. 88 626.611(1),
626.611(7), 626.785(1), and 626.831(1), Fla. Stat. (2004).

24. Petitioner satisfied his burden of proof concerning
the third part of the grounds for denial involving waiting
periods. Subsection 626.207(1), Florida Statutes (2004),
requi res Respondent to "adopt rules establishing specific
wai ting periods for applicants to becone eligible for licensure

following denial." (enphasis supplied)

25. Respondent incorrectly construes the phrase "foll ow ng
denial”™ to nean following Petitioner's entry of a plea of guilty
to the relevant crines. Simlarly, Respondent m sconstrues the
guot ed phrase to nean that Respondent nmay utilize a waiting
period as a ground for initial denial of a |license rather than
as a ground "follow ng denial."

26. A state agency, including Respondent, is statutorily
prohibited frominterpreting a statute in a nmanner that nodifies
or anends the statute. 8§ 120.52(8), Fla. Stat (2004). A state
agency organi zed under the executive branch of governnent that
nodi fies or anends a statute, violates the separation of powers
clause. Art. 2, 8 3, Fla. Const.; Ch. 20, Fla. Stat. (2005).

27. The statutory authority in Subsection 626.207(1),

Fl orida Statutes (2004), for Respondent to adopt rul es



pertaining to waiting periods cannot be construed to authorize
Respondent to adopt a rule that anends or nodifies the statutory
phrase "followi ng denial." A statute nay not delegate to the
executive branch of government the power to enact a | aw or the
right to exercise unrestricted discretion in applying the | aw.
Schiavo, 885 So. 2d at 321; B.H , 645 So. 2d at 992-994; Cross

Key Waterways, 372 So. 2d at 925. Statutes granting power to

t he executive branch nust clearly define the power del egated,
precl ude unbridled discretion, preclude the enlargenent or

nodi fication of the |aw inplenented, and ensure the availability
of meani ngful judicial review. Schiavo, 885 So. 2d at 332.

28. Even if the statutory waiting periods were to operate
as grounds for initial denial of an application, the waiting
peri ods woul d not operate to deny the |license application based
on the first crimnal offense in 1986. The first crim nal
of fense occurred approxi mately 20 years before the date of
application and preceded the effective date of the statute
authorizing rules prescribing waiting periods.

29. The first part of the grounds for denial presents
i ssues that are largely issues of |aw rather than issues of
fact. Subsections 626.611(14) and 626.621(8), Florida Statutes
(2004), in relevant part, authorize Respondent to deny
Petitioner's license application if Petitioner pled guilty to a

fel ony involving noral turpitude.?



30. Mere possession of marijuana is not a crine of noral
turpitude within the neaning of Subsection 625.611(14), Florida

Statutes (2004). Pearl v. Florida Board of Real Estate, 394 So.

2d 189 (Fla. 3d DCA 1981). Nor is crimnal destruction of

property a crine of noral turpitude. Nelson v. Departnent of

Busi ness and Prof essional Regul ation, 707 So. 2d 378, 379-380

(Fla. 5th DCA 1998) (exploding a snoke bonb to protest the agency
action of a water nanagenent district is not noral turpitude).

31. The renmaining issue is whether either of the crimna
of fenses comm tted by Petitioner is a felony. A felony is
defined in Subsection 775.08 (1), Florida Statutes (2005),
whenever the termis used in the laws of this state. Wile
other statutes classify various crinmes as a felony, a felony is
defined, whenever the termis used in the laws of this state, in
the foll ow ng manner:

When used in the laws of this state:

(1) The term "felony" shall nean any
crimnal offense that is puni shabl e under
the laws of this state . . . by .

i nprisonnent in a state penitentiary.

A person shall be inprisoned in the state
penitentiary for each sentence which .
exceeds 1 year. (enphasis supplied)

32. A determnation of whether the offenses commtted by
Petitioner satisfy the statutory definition of a felony is not
essential to the disposition of this proceeding. However, the

agency may, or may not, wish to address the issue in its final

10



order or through subsequent |egislative anmendnment. See MDonal d

v. Departnent of Banking and Fi nance, 346 So. 2d 569, 582-583

(Fla. 1st DCA 1977) (8 120.57(1), Fla. Stat. (2005), requires
ALJ to record, reconmmend, and critique agency policy as it is
revealed in the record and to serve the public interest by
exposi ng and chal | engi ng agency policy).

33. The term "punishable" is not defined by statute. The
common and ordinary neaning of the termis "liable to

puni shnent." The Anerican Heritage Dictionary of the English

Language, page 1060 (Houghton M fflin Conpany 1981).

34. Prior to the enactnent of statutory sentencing
gui delines, a person convicted of a crinme classified as a fel ony
was |iable for inprisonnent in the state penitentiary at the
di scretion of the sentencing court. Crinmes classified as a
felony satisfied the statutory definition of a felony because
any crine classified as a felony was liable for punishnent in
the state penitentiary subject only to judicial discretion.

35. Subsequent enactnment of statutory sentencing
guidelines limted the discretion of the sentencing court and
prohi bited inprisonnent in the state penitentiary of any person
with a total prison score below the prescribed m ni mum even
t hough the crinme conmtted was classified as a felony.
Statutory sentencing gui delines eviscerated the preexisting

symetry between the definition of a felony based on

11



i mprisonment in the state penitentiary and classification of a
crinme as a felony.

36. Statutory sentencing guidelines limt a convicted
person's liability for inprisonnment in the state penitentiary by
reference to total prison score. § 921.0014(2), Fla. Stat.
(2004). The record does not disclose the total prison score for
the earlier of the two crines at issue in this proceeding.
Petitioner's total prison score for his second offense was 10.2
and was insufficient under the laws of this state for the
of fense to be punishable by inprisonnent in the state
penitentiary within the neaning of Subsection 775.08(1), Florida
Statutes (2004).

37. State prison nonths are determ ned by reducing total
sentence points by 28 points. § 921.0014(2), Fla. Stat. (2004).
When 28 points are subtracted from Petitioner's 10.2 points, the
mat hemati cal remainder is a negative 17.8 points.

38. Respondent proposes to exclude fromthe phrase "the
laws of this state" |laws that prohibit inprisonnent in the state
penitentiary for any person with a total prison score below the
statutory mninmum The proposed interpretation is not a literal
interpretation of the quoted phrase. The proposed
interpretation construes terns that are not defined by statute

in a manner that departs fromtheir comon and ordi nary neani ng.

12



39. Respondent did not articulate in the record any
under | ying technical reasons for deference to agency expertise

inthe interpretation of statutory terns. Johnston, MD. v.

Departnent of Professional Regul ati on, Board of Mdical

Exam ners, 456 So. 2d 939, 943-944 (Fla. 1st DCA 1984). The
agency did not explicate policy considerations that infuse the
proposed statutory interpretation with agency expertise and
entitle it to great deference.

40. The agency's proposed interpretation risks
nodi fication of relevant statutory terns. The proposed
interpretation would define an offense as a felony by its
classification, or |abel, rather than by the definition in
Subsection 775.08(1), Florida Statutes (2005). The statutory
definition of a felony requires the state agency to define a
crime as a felony based on a determ nation of whether the crine
i s puni shabl e under the laws of this state, including the state
sentenci ng gui delines, by inprisonnent in the state
penitentiary.

41. The outcone of the instant proceeding does not require
a resolution of the issue of whether the offenses commtted by
Petitioner satisfy the statutory definition of a felony in
Subsection 775.08(1), Florida Statutes (2005). It is clear the
| egislature intended the license to be issued to Petitioner by

operation of |aw pursuant to Subsection 120.60(1), Florida

13



Statutes (2004). Subsection 120.60(1), Florida Statutes (2004),
is self-executing and is not an affirmative defense that nust be

specifically pled by Petitioner.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat Respondent enter a final order determ ning
that Petitioner's license application has been granted by
operation of |aw.

DONE AND ENTERED t his 22nd day of June, 2006, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of June, 2006.

ENDNOTE

1/ Denial of a license application is mandatory in

Subsection 626.611(14), Florida Statutes (2004), but

di scretionary in Subsection 626.621(8), Florida Statutes.

Denial is mandatory if the felony involves noral turpitude, but
di scretionary if the felony does not involve noral turpitude.
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Both statutes authorize denial, in relevant part, upon the entry
of a plea of guilty to a crinme that is punishable by

i nprisonnment of one year or nore in a federal jurisdiction or

ot her state, but the "one year or nore" |anguage is inapposite
to this proceeding. Goodwin v. Departnent of |nsurance, Case
No. 00-3503 (DOAH Novenber 14, 2000).

COPI ES FURNI SHED,

Angel i que Knox, Esquire

Depart ment of Financial Services
612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Vi ncent Robert Fugett, Sr.
146 34th Avenue, North
St. Petersburg, Florida 33704

Vi ncent Robert Fugett, Sr.
166 First Avenue, North
St. Petersburg, Florida 33704

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miii z, General Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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